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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

UNI TED STATES FUEL COMPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. WEST 84-40-R

Ctation No. 2072262; 1/10/84

SECRETARY OF LABCR,

M NE SAFETY AND HEALTH King No. 4 M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
DECI SI ON

Appearances: Tinothy M Biddle, Esg., and Rochelle M
@Qunner, Esqg., Cowell & Mring, Washington, D.C
for Contestant;
Frederick W Moncrief, Esq., Ofice of the
Solicitor, U S. Departnent of Labor, Arlington
Virginia, for Respondent.

Bef or e: Judge Fauver

Pursuant to section 105(d) of the Federal M ne Safety and
Health Act of 1977, 30 U. S.C. 0801 et seq., U S. Fuel contests a
citation issued by the Secretary on January 10, 1984. The
citation alleges that U S. Fuel violated section 105(c)(3) of the
Act by failing to conply with nmy Decenber 15, 1983, order to
reinstate Al bert D Caro.

The citation required abatenent by January 13, 1984. U.S.
Fuel filed this contest on January 11, and an expedited hearing
was held on January 12.

At the hearing, | ordered a stay of enforcenment of the
citation pending further notice in this proceedi ng.

The parties have agreed that there are no issues of material
fact and the case is appropriate for decision on the record.

| SSUE
The controlling issue is whether nmy Decenber 15, 1983, order

requiring reinstatement was enforceable by the Secretary (MNMSHA)
on January 10, 1984.
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BACKGROUND

On May 26, 1983, | issued a decision on liability in DiCaro
v. United States Fuel Conpany, Docket No. WEST 82-113-D: (1)
adjudi cating that U S. Fuel violated section 105(c) of the Act by
di scharging M. DiCaro and (2) holding the record open for
further proceedings on issues of relief, such as back pay,
attorney fees, and costs. A hearing was held on the relief
i ssues, and on Decenber 15, 1983, | issued a decision granting
relief. The order part of the decision ordered U S. Fuel to offer
M. DiCaro reinstatenent to his former position, provided he
present ed nedical evidence that he was able to work as a m ner
It also ordered the parties to attenpt to stipulate certain back
pay questions and, if they could not stipulate, to submt their
respecti ve proposed anmpunts to ne not later than 20 days fromthe
date of the decision. The order stated that | was retaining
jurisdiction over the case for the 20-day period and "until a
ruling on any counter-proposals filed in such period."

In early January 1984, M. Di Caro appeared at U. S. Fuel's
offices in Uah, presented a nedical statement of his fitness for
duty, and requested reinstatenent under ny Decenber 1983 order
U S. Fuel refused, stating that it would not reinstate hi munless
the Conmission in a final decision so ordered and that U S. Fue
had directed counsel to seek review of ny decisions (of May and
Decenmber, 1983).

On January 10, 1984, a federal inspector appeared at U. S.
Fuel "s offices and issued Gtation No. 2072262, the citation
which is contested in this proceeding. The citation states:

By decision of Admnistrative Law Judge WIIiam Fauver
of the Federal M ne Safety and Heal th Revi ew Conm ssi on
i ssued Decenber 15, 1983, United States Fuel Conpany is
required to offer enploynment to Al bert Di Caro upon
recei pt of a nedical rel ease. The deci sion of

Admi ni strative Law Judge Fauver is effective upon

i ssuance unl ess stayed by the Federal Mne Safety and
Heal t h Revi ew Conmi ssi on. The deci sion and order of
relief constitute an order issued pursuant to section
109(c) of the Federal Mne Safety and Health Act of
1977, P.L. 91-173. United States Fuel is in violation
of this order by failing to conply after Albert Di Caro
subm tted the necessary nedical release stipulated in

t he order.
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On January 10, 1984, the citation was nodified as foll ows:

Citation No. 2072262 is hereby nodified to reflect that
a violation of section 105(c)(3) has occurred instead
of section 109(c) as stated in the citation. Attorneys
for the Departnent of Labor have al so deenmed that the
citation be extended until January 13, 1984. Notice of
t he extension was also given to WIlliam Vrettos by
phone.

Perti nent

STATUTORY PROVI SI ONS

parts of the statute are as foll ows:

First, in section 113, which creates the Comm ssion

* *

* * * * * * * *

(c) The Conmission is authorized to del egate to
any group of three or nore nenbers any or all of
t he powers of the Comm ssion, except that two
menbers shall constitute a quorum of any group
desi gnated pursuant to this paragraph

(d)(1) An administrative |aw judge appoi nted by
the Conmi ssion to hear matters under this Act
shal | hear, and nmake a determ nati on upon, any
proceeding instituted before the Comm ssion and
any notion in connection therewith, assigned to
such admi nistrative |aw judge by the chief

adm ni strative | aw judge of the Conm ssion or by
t he Conmi ssion, and shall make a deci sion which
constitutes his final disposition of the

proceedi ngs. The deci sion of the adm nistrative

| aw j udge of the Conmm ssion shall becone the fina
deci sion of the Comm ssion 40 days after its

i ssuance unl ess within such period the Conm ssion
has directed that such decision shall be reviewed
by the Commi ssion in accordance with paragraph
(2). An administrative |aw judge shall not be
assigned to prepare a recommended deci si on under
this Act.

(2) The Conmi ssion shall prescribe rules of
procedure for its review of the decisions of

adm nistrative | aw judges in cases under this Act
whi ch shall neet the follow ng standards for

revi ew

(A) (i) Any person adversely affected or aggrieved
by a decision of an administrative |aw judge, may
file and serve a petition for discretionary review
by the Commi ssion of such decision within 30 days
after the issuance of such decision. Review by the
Conmi ssion shall not be a matter of right but of
t he sound discretion of the Conm ssion

(ii) Petitions for discretionary review shall be
filed only upon one or nore of the foll ow ng
grounds:



(1) Afinding or conclusion of material fact is not
supported by substantial evidence.
(I'l') A necessary legal conclusion is erroneous.
(I'11) The decision is contrary to law or to the duly
promul gated rul es or decisions of the Comm ssion.
(I'V) A substantial question of law, policy or discretion is
i nvol ved.
(V) A prejudicial error of procedure was comm tted.
(iii) Each issue shall be separately nunbered and
pl ai nly and concisely stated, and shall be
supported by detailed citations to the record when
assignments of error are based on the record, and
by statutes, regulations, or principal authorities
relied upon. Except for good cause shown, no
assignment of error by any party shall rely on any
guestion of fact or |aw upon which the
adm ni strative | aw judge
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had not been afforded an opportunity to pass.

Revi ew by the Comm ssion shall be granted

only by affirmative vote of two of the Conmi ssioners
present and voting. If granted, review shall be
limted to the questions raised by the petition
(B) At any time within 30 days after the issuance

of a decision of an adm nistrative | aw judge, the

Commission may in its discretion (by affirmative

vote of two of the Conm ssioners present and

voting) order the case before it for review but
only upon the ground that the decision may be
contrary to | aw or Comm ssion policy, or that a
novel question of policy has been presented. The
Conmi ssion shall state in such order the specific
i ssue of law, Comm ssion policy, or novel question
of policy involved. If a party's petition for

di scretionary review has been granted, the

Conmi ssion shall not raise or consider additiona
i ssues in such review proceedi ngs except in
conpliance with the requirenents of this

par agr aph

* * * * * * * * *

(The provisions of section 557(b) of title 5,
United States Code, with regard to the review
authority of the Comn ssion are hereby expressly
superseded to the extent that they are

i nconsistent with the provisions of subparagraphs
(A), (B), and (C) of this paragraph.)
* * * * * *

* * * *

Second, in section 106, which provides for judicial
revi ew

Sec. 106. (a)(1) Any person adversely affected or
aggrieved by an order of the Comm ssion issued
under this Act nmay obtain a review of such order
in any United States court of appeals for the
circuit in which the violation is alleged to have
occurred or in the United States Court of Appeals
for the District of Colunbia Grcuit, by filing in
such court within 30 days follow ng the issuance
of such order a witten petition praying that the
order be nodified or set aside.

* * * * * * * * * *

Finally, in section 105(c), the anti-discrimnation
section:

* * * * * * * * * *

(c) (1) No person shall discharge or in any manner
di scri m nate agai nst or cause to be di scharged or
cause discrimnation against or otherw se
interfere with the exercise of the statutory



rights of any miner, representative of mners or
applicant for enploynent in any coal or other nine
subject to this Act because such m ner
representative of mners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conpl aint
notifying the operator or the operator's agent, or
the representative of the mners at the coal or
other mne of an all eged danger or safety or
health violation in a coal or other mne, or
because such mner, representative of mners or
applicant for enploynent is the subject of nedica
eval uations and potential transfer under a
standard published pursuant to section 101 or
because such mner, representative of mners or
applicant for enploynent has instituted or caused
to be instituted any proceedi ng under or rel ated
to this Act or has testified or is about to
testify in any such proceedi ng, or because of the
exerci se by such mner, representative of mners
or applicant for enploynment on behal f of hinself
or others of any statutory right afforded by this
Act .
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(2) Any miner or applicant for enploynment or
representative of mners who believes that
he has been discharged, interfered wth,
or otherw se discrimnated agai nst by any person
in violation of this subsection may, within 60
days after such violation occurs, file a
conmplaint with the Secretary alleging such
di scrimnation. Upon receipt of such conpl aint,
the Secretary shall forward a copy of the conpl aint
to the respondent and shall cause such investigation
to be nade as he deens appropriate. Such
i nvestigation shall comence within 15 days of
the Secretary's receipt of the conplaint, and
if the Secretary finds that such conpl ai nt was
not frivol ously brought, the Conm ssion, on an
expedi ted basis upon application of the Secretary,
shall order the inmedi ate reinstatenent of the
m ner pending final order on the conplaint. If
upon such investigation, the Secretary determn nes
that the provisions of this subsection have been
violated, he shall imediately file a conpl aint
wi th the Conmi ssion, with service upon the alleged
violator and the mner, applicant for enploynent,
or representative of mners alleging such
di scrimnation or interference and propose
an order granting appropriate relief. The Conm ssion
shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United
States Code, but without regard to subsection
(a)(3) of such section) and thereafter shall issue
an order, based upon findings of fact, affirmng
nodi fyi ng, or vacating the Secretary's proposed
order, or directing other appropriate relief. Such
order shall becone final 30 days after its
i ssuance. The Commi ssion shall have authority in
such proceedings to require a person commtting a
violation of this subsection to take such affirmative
action to abate the violation as the Conm ssi on deens
appropriate, including, but not limted to, the
rehiring or reinstatenment of the mner to his
former position with back pay and interest. The
conpl ai ning m ner, applicant, or representative
of miners may present additional evidence on his
own behal f during any hearing held pursuant to his
par agr aph
(3) Wthin 90 days of the receipt of a conplaint
filed under paragraph (2), the Secretary shal
notify, in witing, the mner, applicant for
enpl oyment, or representative of mners of his
determ nati on whether a violation has occurred. If
the Secretary, upon investigation, determ nes that
the provisions of this subsection have not been
vi ol ated, the conpl ai nant shall have the right,
within 30 days of notice of the Secretary's
determ nation, to file an action in his own behalf
bef ore the Conmi ssion, charging discrimnation or



interference in violation of paragraph (1). The
Conmi ssion shall afford an opportunity for a
hearing (in accordance with section 554 of title
5, United States Code, but without regard to
subsection (a)(3) of such section), and thereafter
shal |l issue an order, based upon findings of fact,
di sm ssing or sustaining the conplainant's charges
and, if the charges are sustained, granting such
relief as it deens appropriate, including, but not
limted to, an order requiring the rehiring or
reinstatement of the mner to his former position
wi th back pay and interest or such renedy as may
be appropriate. Such order shall becone final 30
days after its issuance. \Wenever an order is

i ssued sustaining the conplainant's charges under
this subsection, a sumequal to the aggregate
amount of all costs and expenses (including
attorney's fees) as deternm ned by the Conm ssion
to have been reasonably incurred by the m ner
applicant for enploynent or representative of
mners for, or in connection with, the institution
and prosecution of such proceedi ngs shall be
assessed agai nst the person conmtting such

vi ol ati on. Proceedi ngs under this section shall be
expedited by the Secretary and the Comm ssion. Any
order issued by the Conm ssion under this

par agraph shall be subject to judicial reviewin
accordance with section 106. Violations by any
person of paragraph (1) shall be subject to the

provi sions of sections 108 and 110(a).
* * * * *

* * *
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CPI NI ON

The statutory distinction between tenporary and fina
reinstatement orders is significant in considering the issue
here. Section 105(c)(2) provides that a tenporary reinstatenment
order "shall order inmediate reinstatenent . . . pending fina
order on the conplaint.” In contrast, section 105(c)(3), which
aut hori zes pernmanent reinstatenent orders, states, "such order
shal | becone final 30 days after its issuance.” In addition, the
Conmmi ssion's Rules provide that an administrative |aw judge's
tenporary reinstatenent order "shall be effective upon receipt or
actual notice" (29 C.F.R 02700.44(a)), but do not contain such a
provision for a judge's order granting permanent reinstatenment. |
note, also, that in Gooslin v. Kentucky Carbon Corp., 3 FMSHRC
1707, 1711 n. 5 (1981), in directing review of a judge's
deci sion, the Conm ssion specified that his tenporary
reinstatement order was to "remain in effect pending our
decision"” on review. This type provision does not appear in the
Conmmi ssion's review orders in cases in which the judge did not
i ssue a tenporary reinstatenent order but, on the nerits, did
i ssue a permanent reinstatenment order

Consi dering the statutory | anguage, and the Conm ssion's
rul es and practices, | conclude that reference to an "order" of
the Conmi ssion in section 105(c)(3) nmeans a final order of the
Conmi ssion and that an order of an administrative | aw judge does
not become a final order of the Commi ssion until 40 days have
passed wi thout the Conmi ssion ordering review of the judge's
order. On the date of the citation, January 10, 1984, ny order of
Decenber 15, 1983, was not a final order of the Conm ssion
because 40 days had not el apsed since its issuance. Also, since
not even 30 days had el apsed since its issuance, even if "order™
as used in section 105(c)(3) neant a judge's order (rather than a
final order of the Comrission, as | hold), the Decenber, 1983
order had not become effective under section 105(c)(3).

CONCLUSI ONS OF LAW

1. My order of Decenber 15, 1983, was not a final order of
t he Conm ssion as of January 10, 1984, and was not effective as
an enforceable order as of that date

2. The Secretary's citation issued on January 10, 1984, is
i nval i d because the Decenber 15, 1983 order was not enforceabl e
on January 10, 1984.
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CORDER

WHEREFORE I T | S ORDERED that Citation No. 2072262, issued
and nodified on January 10, 1984, is hereby VACATED.

W1 Iiam Fauver
Admi ni strative Law Judge



